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At the end of this study unit you must be able to:

 

 Demonstrate an understanding of the importance of legal writing within the scope of the 

legal profession. 

 Employ source citations in strict accordance with the instructions as set out by 

Journal of Juridical Science.

 Employ the proper format and style guidelines for assignments and legal documents.

 Define and describe plagiarism and misconduct within the a

 Avoid plagiarism in your academic and legal writing.

 

 

THE IMPORTANCE OF LEGAL WRITING

 

Do you have the goods to make a good lawyer?

 

It takes many skills to be a good legal practitioner. Perhaps the most essential of all 

required skills is the art of using words. Words are to the lawyer what the scalpel is to 

the surgeon. To be a good lawyer, you must be a thorough researcher and a clea

precise writer. Most legal practitioners, especially professional assistants, candidate 

attorneys and judicial clerks, spend more time on researching and writing than on any 

other professional task. They research and write letters, memoranda, and briefs

draft pleadings, contracts, wills, trusts, and numerous other types of documents. 

Inadequate and imprecise research and writing can lead to lost cases, malpractice 

claims, and court-imposed sanctions. 
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Your first priority is to become competent in the use of words. You cannot hope to 

achieve professional success in the legal sphere without refining your writing skills.1 

Writing skills can be acquired through the careful study of various aspects of language, 

including vocabulary, grammar and semantics. When these aspects have been 

mastered, they can then be effectively employed in reasoning, reading, speaking and 

writing.2 

 

Legal writing is a type of technical writing used by legal practitioners, presiding officers, 

legislators, etcetera, to express legal analysis, rights, duties, opinions and advice. Some 

documents must be drafted in a specific format, like heads of argument, but regardless 

of the format or type of writing, the content of legal writing must always be in plain 

language.  

 

The objective of legal writing is not to entertain, to be fun or interesting. The objective of 

legal writing is to fulfil the writer’s goal – to inform or persuade the reader. It must 

therefore be informative and/or persuasive. When the purpose of legal writing is to 

inform the reader (for instance, by way of memorandum or legal opinion) and it does 

not, in fact, inform the reader properly, it is simply not good writing. Should the intent of 

writing be to persuade (for example, heads of argument or letter of demand), and the 

reader is not persuaded, it cannot be said that the document was well-written.3 

 

Other essential requirements that legal writing must always comply with: 

 

� Proper legal writing is clear .4  

What is written cannot be misunderstood. The reader immediately grasps what 

the writer intended to say. 

 

                                                 
1  Palmer and Crocker 2003:3. 
2  Palmer and Crocker 2003:3. 
3  Osbeck 2011:10-11. 
4  Osbeck 2011:16. 
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If the reader, whether it is a principle in a law firm, a judge or magistrate, an 

illiterate client, or another legal practitioner, does not understand or 

misunderstands the message that the writer wants to convey, the writer’s 

objective has not been fulfilled and good legal writing would not have been 

achieved.5  

 

� Good legal writing is concise .6  

It is not ‘padded’ with fancy words and expressions. Sentences are not burdened 

with unnecessary words, but it is also not merely ‘brief’. It is simply efficient. It 

does not mean that the writing is devoid of detail. It means that the detail is not 

superfluously described. 

 

� Good legal writing is engaging. 7 

No matter how sound your reasoning, if it is presented in a dull and turgid setting, your 
hearers – or your readers – will turn aside. They will not stop to listen. They will flick over 
the pages. But if it is presented in a lively and attractive setting, they will sit up and take 
notice. They will listen as if spellbound. They will read you with engrossment.  

- Lord Denning 19818 
 

These three vital features of good legal writing will be discussed in later study units. 

 

CITATION, FORMAT AND STYLE – THE FOUNDATIONS OF CREDIBLE WRITING 

 

All typed assignments submitted in fulfilment of the RPK 214 module, as well as typed 

documents produced in legal practice must adhere to the following style, format and 

citation requirements. 

 

Failure to do this will result in severe mark penalties in assignments and reduced 

credibility and efficiency in practice. 

 

                                                 
5  Osbeck 2011:17. 
6  Osbeck 2011:28. 
7  Osbeck 2011:34. 
8  Osbeck 2011:34. 
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GENERAL: 

� It may be presented in either English or Afrikaans. 

� Your work must be typed and printed on side of a page only. 

� Use 1,5’ line spacing.  

� Justify  all paragraphs. 

� Use Ariel font and 12 font size only. Avoid the use of curly or strange font 

types, and do not print headings in excessively large fonts. 

� Use bullets carefully and only when it can enhance your writing product. 

� Avoid using abbreviations in your written work. Where you elect to use 

acronyms (for example, SAPS), write the acronym out completely the first 

time you use it and follow with the acronym in brackets. Thereafter you can 

only use the acronym. (For example: The South African Police Service 

(SAPS) is the entity responsible for law enforcement). 

� Never use common abbreviations. Use ‘for example’ instead of ‘e.g.’ 

� Always add page numbers to your work. 

� It is inappropriate to use symbols in your writing instead of actual text. For 

instance, rather use the word ‘or’ than to use the symbol ‘/’.  

� When referring to numbers under twenty, it should be typed out in words. 

Numbers of 21 and higher may be written out in numbers. 

� In South Africa, currency is expressed as: R20 000,00. Not as R20 000.00 or 

R20 000-00. 

 

HEADINGS: 

Headings can add to the value, structure and persuasive character of your essay. The 

following rules are important when using headings: 

 

� Only certain punctuation marks may be used in headings, for example, question 

marks, commas and hyphens. NO full stops. 

� Print headings in BOLD font. 

� If electing to resize headings to a slightly larger font, do this consistently. 

� If electing to use capital letters in headings, do so consistently.  
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� Reading a heading must give the reader a hint as to what is to follow. Do not 

make headings cryptic or too lengthy. 

 

FOOTNOTES:  

� Both source references and real footnotes9 must be contained in footnotes at the 

bottom of each page.  

� The position of the footnote references must be in the text, in superscript in Arabic 

numbering. 

� The footnote number must preferably be at the end of a sentence, after the full stop. 

Where it follows a word and comma, it should be right behind the comma, not in 

front of it. 

� Source references should be done in the style according to the Journal of Juridical 

Sciences as indicated below. 

� A footnote is used for a number of purposes. 

o Primarily, it indicates the authority for a statement you make in the main 

text.  

o Secondly, a footnote may be used to elaborate on what is written in the 

main text (a so-called real footnote). 

o Thirdly, a footnote may be used to comment or compare arising issues, 

also from different authors. The best illustration of how a footnote may be 

used would be to take any of your textbooks and to read and see how the 

footnote is employed. 

 

 

STANDARD FORMS OF USING FOOTNOTES 

 
Standard form: BOOKS AND ARTICLES 

1 Coetzee 1977:68-70. 

 

 

                                                 
9  Real footnotes refer to additional information, definitions or explanations of words or concepts in 

your text. 

 

1 X TAB No space Full stop 
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NAME IN TEXT 

According to Van der Walt,2 the correct … 

 

 

TWO AUTHORS 

3 Nel and Brink 1987:23. 

 

MORE THAN TWO AUTHORS 

4 Mouton et al. 1986:51-55. 

 

MORE THAN ONE SOURCE 

5 Brink 1978:33; Venter 1970:34. 

 

MORE THAN ONE SOURCE PER AUTHOR 

6 Brink 1978a:46; 1978b:57. 

 

COURT CASES IN SOUTH AFRICA AFTER 1947 

7 Standard Bank v Neugarten 1987 3 SA 695 W:703C-D. 

 

 

 

Avoid any unnecessary mention of claimants and defendants such as Standard Bank of 

SA Ltd v Neugarten …. Note the colon after the reference in order to align the page 

reference system with that in other references. No space follows the colon. 

 

CRIMINAL CASES 

For criminal cases, only the last name of the accused or abbreviation is used: 

 

8 Tsutso 1962 2 SA 666 SR:668 – 669. 

Footnote AFTER comma 

Colon: Indicate page & 
paragraph 

m
unotes.in



7 
 

 

9 K 1956 3 SA 353 A:668. 

 

COURT CASES PRIOR TO 1947 

For judgments delivered and reported prior to 1947, the traditional English abbreviations 

are used: 

 

10 Baker v Baker 1945 AD 708:710. 

 

SECOND REFERENCE TO COURT CASES 

At a second reference to court cases, only the name of the relevant case and the pages 

are referred to – do not use ibid or supra: 

 

11 Standard Bank v Neugarten:705. 

 

12 Tsutso:670. 

 

LEGISLATION 

13 Close Corporations Act 69/1984. 

 

If it is material to the discussion, reference may be made to amendments: Close 

Corporations Act 69/1984 (as amended by Act 21/1997). If reference is made to a 

particular section, it is done in the following manner: 

 

14 Close Corporations Act 69/1984: sec 55(3)(b). 

 

At a second or further reference in the footnotes to an act, it is not necessary to state 

the number and year of the act: 

 

15 Close Corporations Act: Sec 56. 
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If it is evident from the text which act is referred to, it is sufficient to refer only to the 

relevant section: 

 

16 Sec 58. 

 

PROCLAMATIONS AND GOVERNMENT NOTICES 

17 GN 162 Government Gazette 1974:103(4157). 

 

18 Procl 147 Government Gazette 1976:131(2123). 

 

The reference to the Government Gazette must be provided (volume 103 number 

4157). A second or further reference may be made in the following manner: 

 

19 GN 162/1974. 

 

OLD WRITERS AND SOURCES 

Roman-Dutch authors and old sources are referred to in the bibliography (see below). In 

footnotes, only the following references are made: 

 

20 Voet 37 6 1. 

21 Van der Linden 1914: 1 8 1. 

22 Van der Linden 1806: 1 9 10. 

23 D 29 2 51. 

 

If there is no more than one source by an author in the bibliography, there is no need to 

refer to the relevant year. 

 

INTERNET SOURCES 

24 MacDonell 2007. http://www.ufs.ac.za/updl/assign_234?.spd. Accessed on 

15/02/2009. 
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[Please note that the complete web address must be written out and that the date on 

which the website was accessed must also be included.] 

 

General remarks on footnotes : 

� Source references to authors must contain only the last name of the author without 

initial, except if there is more than one author in a given year with the same last 

name.  

� Refer to pages and not to chapters as far as possible. 

� Source references should preferably be placed at the end of a sentence or at the 

end of a quote. 

� Avoid excessive references and authority or an excessive number of sources in one 

reference, BUT REMEMBER THAT EVERY IDEA THAT IS NOT YOUR OWN 

MUST BE REFERENCED. 

� If a reference becomes too long, the text to which it relates should be reconsidered. 

� Expressions such as “my emphasis” should only be placed after the page reference. 

 

True footnotes, meaning footnotes containing additional information or explanatory 

notes to the main text should be kept to a minimum. Comments should preferably be 

contained in the main text. Inconsequential remarks should be considered for complete 

elimination. Endnotes and end-remarks should be kept to a minimum. 

 

Cross-references: use English terms (“see”; “see above”; “see below” or ‘’see also’’) and 

not the Latin terms such as “vide” or “supra”.  

Where any Latin terms are used, they must be typed in italics. 

 

BIBLIOGRAPHY : 

 

� The inclusion of court cases and legislation in the bibliography depends on the 

purpose of writing, specific requirements and the preferences of the specific reader 

or audience. 
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� List all bibliographical sources together without any categorisation, alphabetically, 

according to author (including institutions). The only exception to this rule is 

legislation and court cases, which should be categorised under their own headings. 

� Use the following format: 

 

STANDARD FORMS OF BIBLIOGRAPHIES : 

 

BOOKS 

Bibliographical information on books should be presented in the following manner: 

 

AUTHOR SURNAME, INITIALS 

          Year of publication. Title of the book. Edition (if applicable). Place of 

publication:Publisher. 

 

For example: 

COETZEE JS AND BRINK L 

1978. Writing research papers. 2nd ed. London:Macmillan. 

 

 

 

DRUCKER PF 

 1978. The sociology of law. New York:Basic Books. 

1979. Excellence in research. New York:Basic Books. 

 

 

ARTICLES 

Bibliographical information should be presented in the following manner: 

 

AUTHOR INITIALS 

           Year of publication. Title of the article. Name of the journal in which it is 

published volume (number):pages. 

1 X TAB Italics  No space 
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For example: 

JOHNSON HJ 

1977. On the effectiveness of legal policy. American Law Journal 36(2):1-24. 

 

Note that the full name of the journal should be supplied and that upper case or capital 

letters are used in the name. 

Also note that the volume and number of the article must always be included: 

36(2). 

 

CONTRIBUTIONS IN COMPILATION WORKS 

Contributions that form part of a collection of contributions must be listed separately with 

a reference to the collective work as such. Refer to the editor/editors as ed/eds. 

 

SNYMAN AL, VILIKAZI X (eds) 

1977. The role of human rights in political reform. Van Rensburg 1986:1-34. 

 

VAN RENSBURG CD (ed) 

1986. Human Rights in South Africa. 2nd ed. Pretoria:HAUM. 

 

DISSERTATIONS AND PAPERS 

JAMES AP 

1970. Psychology and law. Unpublished PhD dissertation. Pretoria:University of 

Pretoria. 

 

BRINK JL 

1986. The role of human rights in political reform in South Africa. Unpublished 

paper. Pretoria:Congress of the Juridical Association of South Africa. 

 

GOVERNMENT PUBLICATIONS 

REPUBLIC OF SOUTH AFRICA 
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1984. Privatisation and deregulation in South Africa. Report of the Presidential 

Council. RP 8/84. Pretoria:Government Press. 

 

OLD WRITERS AND CLASSICAL SOURCES 

CUJACIUS J 

1758. Opera omnia. 10 vol. Naples. 

 

KRUGER P and MOMMSEN T (eds) 

1954. Corpus Iuris Civilis. Vol 1. Berlin. 

 

VAN DER LINDEN J 

1806. Regtsgeleerd practicaal en koopmans handboek. Allart:Amsterdam. 

 

VOET J 

1698-1704. Commentarius ad Pandectas. Vol 1. De Hondt:Den Haag. 

 

When referring to the old sources, Roman numerals may be provided if the author is 

uncertain. If the publisher is unknown, this may be omitted and only the place of 

publication provided. 

 

THE INTERNET 

Internet sources are cited as follows in lists of reference or bibliographies: 

 

MACDONNELL, H 

 2007. The intricacies of scientific evidence. 

 <http://www.scievidence.gov.uk/sci/report.asp>. Accessed on 14/03/2009. 

 

 

 

 

 

Sharp brackets 
enclose web 

address 

Underline web 
address 

Full stop after 
complete web 

address 
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QUOTATIONS: 

 

When less than 50 words are quoted in your study, the quoted sentence must simply be 

enclosed in quotations marks in the normal text and the author cited. For example: 

Some authors are of the opinion that “the quality of legal writing is worse today 

than it has ever been.” 34  

 

However, when typing a quote of more than 50 words, die paragraph must be quoted as 

follows: 

 

Thuto35 delivered strong criticism on the proposed Secrecy Bill: 

 

It is in the best interests of all South Africans that the public, as well as members of the media at 
large, fiercely object to the proposed Bill that will silence the media on important aspects of 
national governance. Where state employees insist on conducting themselves in secret and the 
media has been burdened with censorship, the truth dies and democracy with it. It happened in 
Apartheid South Africa. It happened in Zimbabwe. It’s happening here now. 

 

Thus: 

� NO quotation marks where more than 50 words are quoted. 

� Cite the author. If the author (or presiding officer) is mentioned in the text, the 

citation must follow the surname of the author (or presiding officer) directly. If 

no author is stated, the citation must follow the actual quote. 

� 1 x TAB before starting the quote. 

� Single line spacing. 

� 10 Ariel font. 

 

PLAGIARISM 

 
The University of the Free State policy on plagiarism10 distinguishes between plagiarism 

and academic writing misconduct. The following excerpt on the definition of these terms 

was taken from the UFS policy document: 

                                                 
10  Policy on the Prevention of Plagiarism and Dealing with Academic Writing Misconduct. The full 

policy document is available online at www.ufs.ac.za. 
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3. Definition 
 

Plagiarism implies direct duplication of the formulation and insights of a source text with 
the intention of presenting it as one’s own work. Plagiarism cannot be confirmed as a 
result of mere similarities of words between the source text and the borrowed text as in 
the case of terminology, commonly used phrases and known facts. If plagiarism is 
suspected it must also be provable. The source text and borrowed text must therefore be 
placed side by side. The mere suspicion of plagiarism cannot form the basis of an 
accusation. Plagiarism is distinguished from forms of academic writing misconduct 
such as: 
 
3.1  cribbing in tests and examinations; 
3.2  collusion and fabrication or falsification of data; 
3.3  deliberate dishonesty; 
3.4  purchasing assignments, dissertations and/or theses on the Internet and 

presenting such documents as one’s own work; 
3.5  presenting the same work for more than one course or in consecutive years; and 
3.6  the submission of another person’s work as one’s own original work.11 

 

 

Types of plagiarism 12 

 

� Self-plagiarism 

Arises when an author re-uses his own material without acknowledgement.  

 

� Literal plagiarism 

Involves the duplication of whole sections of text without acknowledgment. 

  

� Citation plagiarism 

Occurs where credit for sources is not provided or using another’s references 

as shortcut. 

 

� Wholesale plagiarism (‘Piracy’) 

Where an entire article or book has been duplicated. 

 

 

                                                 
11  University of the Free State 2010:2. 
12  Saunders 2010:279. 
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What is paraphrasing? 

 

Paraphrasing entails the practice of writing published material in your own words 

without changing its original meaning. This can be done by either changing words in the 

original sentence, or by changing the original sentence’s structure.13 

 

Paraphrasing amounts to plagiarism when you fail to reference the information 

regardless of the fact that it was rewritten in your own words. 

 

Paraphrasing can be used under the following circumstances: 

 

� Reference the original source. 

� The paraphrasing does not dominate your work. 

� There is critical analysis of the paraphrased material. 

 

How to avoid plagiarism 

 

1) Whenever referring to another author’s ideas or statements, whether directly 

(quotes) or indirectly, it is vital to cite them in your work as authority for the 

statement used.  

 

2) When quoting an author in full, word for word, you must enclose the quotation in 

inverted comas or quotation marks and cite the author (unless the quotation is 

more than 50 words, then quotation marks are not used). When rephrasing 

thoughts or statements or ideas of another author, you need not use quotation 

marks but the author should still be cited.  

 

                                                 
13  Study and Learning Centre 2005. 

https://www.dlsweb.rmit.edu.au/lsu/content/4_writingskills/writing_tuts/paraphrase_ll/index.html. 
Accessed on 30 November 2011. 
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3) Never refer to a source you did not read yourself . This applies to court cases 

as well. If you did not read the case, you should not refer to it and discuss it in 

you text. Do not use footnotes of another author if you did not read each 

and every source yourself.  

 

4) When using strings of words from another author’s work, digest the information 

and rewrite it into your own words. If you do not do this, you should use quotation 

marks either side of the sentences. In both cases, thorough referencing should 

be used. 
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At the end of this study unit you must be able to:

 

 Describe the features of good legal writing.

 Employ proper grammar and spelling when writing.

 Describe legalese and the Plain Language Movement.

 Avoid resorting to legalese

 Employ proper sentence and paragraph structure when writing.

 

 

WHAT MAKES LEGAL WRITING GOOD?

 

As previously mentioned, good legal writing exhibits the following features:

 

�  Clarity 

�  Conciseness 

�  Engaging 1 

 

Whether you are an attorney in a firm, an advocate in the Bar, a judge, magistrate, 

prosecutor, legal advisor, member of the legislator, human rights advocate, estate 

agent, academic or law student, answering an examination question, you will u

as your primary professional weapon. Your writing therefore has to comply with these 

requirements to ensure your success.

 

CLARITY 

 

How is clarity achieved in legal writing?
                                                
1  Osbeck 2011:16,28,34. 
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� Proper grammar and punctuation.  

In the absence of correct grammar, punctuation and spelling, there will always be 

the risk that the reader will not share the meaning of your words. The more the 

writer deviates from rules of grammar and spelling, the less likely the reader is to 

understand what exactly the writer meant to say.2 This completely nullifies the 

objective of legal writing, which is to inform and persuade. 

 

� Proper word choice and sentence structure. 

Using ordinary, uncomplicated words. Simple sentence structures are the best 

recipe for good legal writing.  

 

� Avoid legalese .3 

‘Legalese’ refer to words and phrases that a legal practitioner might use in 

drafting contracts, pleadings, court documents, letters and opinions, but would 

not use in a conversation with his family or friends. Some characteristics of 

legalese include: 

o The use of archaic language 

For example: hereafter, whereby, hereinafter, hereinabove, hereby, 

hereunder, therein, thereafter, whereas, whereupon, aforementioned, 

forthwith, henceforth, pursuant to, whence. 

 

o The use of foreign words 

While some foreign words are employed so often that it has fallen into 

common usage, many foreign (most often Latin) words should not be used 

in legal writing.  

Examples: sui generis (unique); viz (namely); prima facie (at first sight). 

 

o The use of unnecessary complex words and sentences (Also knows as 

‘padding’)  

                                                 
2  Osbeck 2011:18. 
3  Oates and Enquist 2009:49-53. 
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While not all long sentences are bad sentences, you should always take 

care that sentences are not clumsy and excessively verbose. 

 

o The use of the words ‘said’ and ‘such’ 

 
Never use ‘said’ in sentences like:  

“The said plaintiff heard a noise as said watermelons rolled to the 

back of the said trolley.” 

 

Legalese is no longer welcome in legal writing. This movement away from old, heavy, 

unintelligible language in law towards plain, concise and clear expression, is mostly a 

result of the ‘Plain Language Movement’. 4 

 

The Plain Language Movement  is a group of legal scholars, judges and legal 

practitioners worldwide that dedicated themselves to the clarification of legal writing by 

purging it of overly complex sentence constructions and empty legal jargon,5 and 

making it accessible to more readers. 

 

This movement is not without its detractors. Critics are of the view that the precision of 

legal writing suffer because of simplified writing, and that the use of technical terms may 

add increased clarity and precision to a document.6 When the writer wants to indicate 

that estoppel, for example, would be the appropriate remedy in a specific situation, 

would it not be in the interest of good legal writing to simply state ‘estoppel’ instead of 

trying to explain what it is in simple language? 

 

It certainly will. This leaves one slightly confused and pondering the question: how 

simple must simplified legal writing be?  

 

                                                 
4  Osbeck 2011:21. 
5  Osbeck 2011:21. 
6  Osbeck 2011:21. 
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The rule of thumb is to use legal writing that would not move a judge to take out 

his dictionary. 7 This, of course, is subject to the determination of who your audience is. 

In the event that you are writing a letter to an illiterate client, for example, it stands to 

reason that your language should be adjusted for that client. Informing such a client with 

words he cannot understand would again prevent your goal from being achieved. Your 

client, too, should not cling to a dictionary when reading a letter from his legal 

representative. 

 

We can therefore adjust the rule of thumb as follows: 

 

Never use language in your writing that would move the reader  to take out a 

dictionary! 

 

NB! STUDY: 

Palmer and Crocker8 describe clarity in writing as ‘stating what you mean’.  

Study the following in order to know precisely how to state what you mean, and 

add clarity to your writing. 

 

 

PALMER R and CROCKER A  

2003. Becoming a lawyer: Fundamental Skills for Law Students. Durban: 

LexisNexis. 

  

                                                 
7  ‘Garner and Scalia’ in Osbeck 2011:24. 
8  Palmer and Crocker 2003:33-45. 
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NB! ALSO STUDY : 

Study the following complicated and foreign words or expressions and their simpler, 

shorter replacements. (You need not know which words are archaic and which are 

repetitive. Just study the words so that you are able to use it in your writing.) 

 
 

 
 

BAD GOOD 

Difficult words 

Equitable Fair 

Consequently Then 

Remand (a case in court) Postpone  

Finding (of a judge / magistrate) Decision 

Duress Force / pressure 

Albeit Though / even if 

Moreover Also 

Nevertheless Yet 

Provided that  If / but 

Accordingly So  

Afforded Given 

Shall (future) Will 

Shall (Imperative) Must 

Archaic words and expressions 

Forthwith Immediately 

Hereinafter After this 

Hence So 

Whosoever A person who 
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Repetitive words 

Due and payable Owing or due 

Will and testament Will 

 Fit and proper Suitable 

Null and void Void 

Until such time as Until 

Save and except Except 

Unnecessary words / Simplification 

In connection with About 

In the case of  With 

In order to To 

At this point in time Now 

In the final analysis Finally 

On a monthly (yearly) basis Monthly (Yearly) 

Enclosed please find We enclose 

For and on behalf of For 

Foreign words  

Bona fide Good faith / genuine / honest 

Mutatis mutandis With the necessary changes 

Prima facie At first glance 

Mens rea State of mind 

Uberrimae fide Utmost good faith 

Res ipsa loquitor It speaks for itself 
 
 
 

CONCISENESS 

 

Writing in a concise manner does not mean writing briefly. It simply means getting to the 

point you wish to make as quickly as possible. 
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NB! STUDY: 

Study the following extract from Oates and Enquist 9 on conciseness in legal writing. 

 

 

 

Notes: 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                 
9  Oates and Enquist 2009:60-70. 
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ENGAGING 

 

Your document may be clear and concise, simplified and to the point. That does not 

mean that the reader will care to finish your work. It does not guarantee that you will 

have any persuasive effect at all. 

 

So what makes writing engaging? 

 

� Variety 10 

Variety has been said to be the spice of life, and it is no different in legal writing. 

Variety in sentence construction, for example, can go a long way in keeping the 

reader’s attention.  

 

Consider the following example: 

 

 The allegation against my client is that he discriminated unfairly against his employee 
when he refused her maternity leave. This allegation is not true, since the employee 
never informed my client that she was pregnant and he could therefore not have granted 
her any maternity benefits. 

  
 

The allegation against my client is that he discriminated unfairly against his employee 
when he refused her maternity leave. This is not true. The employee never informed my 
client she was pregnant. 

 
 

When looking at the second paragraph, the sentence ‘This is not true’ has much 

greater impact than in the second paragraph. Following a long sentence with a 

shorter one often adds great emphasis to the information in the shorter 

sentence. It is therefore wise to keep your important information in the shorter 

sentence! 

 

Also remember that variety in words will also avoid frustration and boredom with 

the reader. Repetition of certain words may become irritating and the 

                                                 
10  Osbeck 2011:36. 
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informative and persuasive effect of your writing will be lost. When re-reading 

your work, make sure words do not repeat themselves too often. 

 

� Tone of writing 11 

The tone of a piece of legal writing can either engage the reader throughout the 

document, or put him off immediately. 

 

When writing a persuasive document, like heads of argument or a letter of 

demand, legal practitioners often use complicated, lifeless, legal jargon in an 

attempt to persuade the judge or potential defendant. What results is a 

document that sounds superficially intelligent, but is dull and crowded and uses 

a lot of words to say very little. 

 

The best way to avoid this rigid and lifeless tone is to write with your ‘authentic 

voice’. It is ultimately your words which must inform or persuade. This means 

that you write in a natural manner that allows the reader to get a peek at your 

personality, without being silly or attempt to infuse writing with humour or 

sarcasm. Professionalism must still triumph. 

 

Law, as you can see, is for me a kind of writing, at its heart less of an interpretive process 
than a compositional one. The central task of the lawyer from this point of view is to give 
herself a voice of her own, a voice that at once expresses her own mind at work at its 
best and as a lawyer, a voice at once individual and professional.12 

 

� Pathos 13 

Aristotle described rhetoric as “the faculty of observing in any given case the 

available means of persuasion.” A specific tool of rhetoric that Aristotle might 

have used is called pathos, which refers to a writer’s ability to connect with his 

audience on an emotional level. This greatly increases the reader’s 

engagement to what is being read, as well as the persuasive quality of the 

writing. 
                                                 
11  Osbeck 2011:37. 
12  J.B. White in Osbeck 2011:38. 
13  Osbeck 2011:46. 
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A good legal writer can influence the reader’s emotional response to the writing 

in a number of ways: 

♥ Writing style. 

♥ Factual composition. By deciding which facts to include, exclude, 

emphasise, de-emphasise and how to arrange the facts, the writer can 

achieve a greater persuasive effect. More on this in the study unit on 

persuasive writing. 

♥ Emotive words. 

 

It is wise, however, to keep in mind that a careful balance must always be maintained 

between pathos and professionalism. Guard against overly emotional pleas, as this will 

serve to irritate the reader, rather than engage.  

 

Thorough discussions on techniques of persuasiveness follow in the study unit on 

persuasive writing. 
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At the end of this study unit you must be able to:

 

 Distinguish predictive writing from persuasive writing.

 Describe the systematic approach to legal writing.

 Describe the style, format, tone and aim of predictive 

 Distinguish between the types of predictive writing.

 Describe the nature, content and purpose of letters of advice, memoranda and legal 

opinions. 

 Adequately draft documents of predictive writing in the context of legal questions.

 

 

PREDICTIVE WRITING vs. PERSUASIVE WRITING

 

Legal writing in the broad sense may be generally divided into 

instance, assignments, assessments, and articles), 

affidavits, contracts, pleadings, wills, 

major focus of this module. Legal analysis 

 

PREDICTIVE LEGAL WRITING

 

� When engaging in predictive legal writing, the writer must 

authority and predict the outcome, 

 

� It is an objective investigation into law

the position on both sides and then renders an opinion on which is most likely to 

succeed.  

 

STUDY UNIT 3STUDY UNIT 3STUDY UNIT 3STUDY UNIT 3    

PREDICTIVE WRITINGPREDICTIVE WRITINGPREDICTIVE WRITINGPREDICTIVE WRITING    

At the end of this study unit you must be able to: 

Distinguish predictive writing from persuasive writing. 

Describe the systematic approach to legal writing. 

Describe the style, format, tone and aim of predictive writing. 

Distinguish between the types of predictive writing. 

Describe the nature, content and purpose of letters of advice, memoranda and legal 

Adequately draft documents of predictive writing in the context of legal questions.

ING vs. PERSUASIVE WRITING  

Legal writing in the broad sense may be generally divided into academic writing

instance, assignments, assessments, and articles), legal drafting

affidavits, contracts, pleadings, wills, etcetera) and legal analysis , which will form the 

major focus of this module. Legal analysis can be either predictive or persuasive

PREDICTIVE LEGAL WRITING  

When engaging in predictive legal writing, the writer must 

authority and predict the outcome, should the matter proceed to court. 

objective investigation into law . It does not choose a side but analyses 

the position on both sides and then renders an opinion on which is most likely to 

Describe the nature, content and purpose of letters of advice, memoranda and legal 

Adequately draft documents of predictive writing in the context of legal questions. 

academic writing  (for 

legal drafting  (for example, 

, which will form the 

predictive or persuasive . 

When engaging in predictive legal writing, the writer must consider legal 

should the matter proceed to court.  

. It does not choose a side but analyses 

the position on both sides and then renders an opinion on which is most likely to 
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� Predictive legal writing is done in the form of a legal opinion, office 

memorandum, or letter to clients.  

 
� Traditionally, legal opinions  may be drafted by advocates on briefed facts and 

directed to attorneys. The receiving attorney will then study the opinion and 

advise his client in accordance with the opinion. 

 
� Memoranda  are more formal than letters to clients but less so than legal 

opinions. The purpose of this document is as follows: 

 

� Advising corporate or institutional clients 

� Advocates dealing with matters of procedure 

� Reporting of junior attorneys to seniors 

 

� Letters to clients are informal documents aimed at informing the lay client. 

These documents are set in much less formal tone and format than legal 

opinions.  

 

PERSUASIVE LEGAL WRITING 

 

� In persuasive writing the writer aims to persuade the reader  of his client’s case. 

 

� Persuasive writing is a subjective approach to legal writing. Here, the writer 

argues for a specific cause and does not consider the other side.  

 

� The most often used types of persuasive legal writing you will encounter in 

practice are the letter of demand  and heads of argument.  

 
� Letters of demand are issued prior to the start of litigation , in other words, 

before summons is issued to prospective defendants. 
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Why is it vital to issue a letter of demand before proceeding with civil trial against 

the defendant? 

� Defendant may pay, perform or negotiate on the terms set out in the letter 

and settlement of the case may be achieved prior to litigation. 

� The defendant may raise a valid defence on the allegations in the letter. 

� The letter and any response from the defendant may provide your client 

with tactical advantage. 

� Where the defendant was bound in a contract without a performance date, 

a letter of demand may serve to place the defendant in mora. 

� Where unliquidated damages to be claimed. 

� In some cases it is statutorily required that letters of demand be issued, for 

example, in any matters brought before the Small Claims Court and where 

a governmental organ is to be sued. 

 
� Heads of argument is the document which contains the argument for your 

client. It is the summary of main points of counsel’s argument and the 

authorities you relied on in arguing for you client.  

 

More on persuasive writing in the following study unit. 

 

 

SYSTEMATIC APPROACH TO LEGAL WRITING 

 

NB! STUDY: 

Study the following extract from Charrow, Erhardt and Charrow 1 on the systematic 

approach to legal writing. 

 

                                                 
1  2007:92-93. 
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NB! STUDY: 

Study the following extracts on predictive legal writing from Marnewick 2 and Palmer 

and Crocker. 3 

 

                                                 
2  2007:25-37. 
3  2011:49-51. 
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Notes on format of legal opinions  
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At the end of this study unit you must be able to:

 

 Describe the style, format and aim of persuasive legal writing.

 Distinguish between the types of persuasive writing.

 Engage in persuasive writing by employment of 

 

 

PERSUASION – THE ULTIMATE OBJECTIVE

 

NB! STUDY: 

Study the following extracts on persuasive writing from 

Marnewick. 2 

 

 

                                                
1  2011:45-49,52-53. 
2  2007:392,463-469. 
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At the end of this study unit you must be able to: 

Describe the style, format and aim of persuasive legal writing. 

Distinguish between the types of persuasive writing. 

Engage in persuasive writing by employment of identified methods of persuasion.

THE ULTIMATE OBJECTIVE  

Study the following extracts on persuasive writing from Palmer and Crocker

 

 

         

identified methods of persuasion. 

Palmer and Crocker 1 and 
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Notes on format of heads of 

LETTER OF DEMAND 

 

 

 

 

 

Notes on format of heads of argument  

LETTER OF DEMAND – General example 
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Example: Heading of heads of argument 
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LEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONING

 

 

At the end of this study unit you must be able to:

 

 Read, analyse and summarise a court case effectively.

 Demonstrate logical reasoning skills in addressing legal problems.

 Engage in deductive and 

 

 

COURT CASES – THE GREAT HEADACHE...

 

Very few students, if any, enjoy reading and summarising court cases. In fact, 

few students can be said to actually read entire court cases to begin with! As an 

unfortunate consequence of this, modern day law graduates possess a 

disappointing repertoire of knowledge on precedent.

 

And the dire consequences this has on your prospective legal career cannot be 

overemphasised. 

 

Already in 1893, the opinion that simply givi

faculties has a detrimental effect on the legal thinking of law graduates, was published.

 

The lecturer who, having reduced his matter to set form, dictates it to the students, who write it as 
nearly as may be verbatim, and thus are enabled to take away with them an exposition of the law 
on the subject, with citation of cases for subsequent investigation, can hardly claim that he gives 
to the student very much exercise in legal thinking.

 

It is vital that law students fall into the habit of reading court cases. There is no better 

example of law in action than a presiding officer’s decision in a case.

                                                
1  McClain 1892:403. 
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At the end of this study unit you must be able to: 

Read, analyse and summarise a court case effectively. 

Demonstrate logical reasoning skills in addressing legal problems. 

Engage in deductive and inductive logic within the scope of legal issues.

THE GREAT HEADACHE...  

Very few students, if any, enjoy reading and summarising court cases. In fact, 

few students can be said to actually read entire court cases to begin with! As an 

tunate consequence of this, modern day law graduates possess a 

disappointing repertoire of knowledge on precedent. 

And the dire consequences this has on your prospective legal career cannot be 

Already in 1893, the opinion that simply giving students summaries of court cases in law 

faculties has a detrimental effect on the legal thinking of law graduates, was published.

The lecturer who, having reduced his matter to set form, dictates it to the students, who write it as 
verbatim, and thus are enabled to take away with them an exposition of the law 

on the subject, with citation of cases for subsequent investigation, can hardly claim that he gives 
to the student very much exercise in legal thinking.1  

students fall into the habit of reading court cases. There is no better 

example of law in action than a presiding officer’s decision in a case.

         

LEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONINGLEGAL ANALYSIS AND LOGICAL REASONING    

 

inductive logic within the scope of legal issues. 

Very few students, if any, enjoy reading and summarising court cases. In fact, 

few students can be said to actually read entire court cases to begin with! As an 

tunate consequence of this, modern day law graduates possess a 

And the dire consequences this has on your prospective legal career cannot be 

ng students summaries of court cases in law 

faculties has a detrimental effect on the legal thinking of law graduates, was published. 

The lecturer who, having reduced his matter to set form, dictates it to the students, who write it as 
verbatim, and thus are enabled to take away with them an exposition of the law 

on the subject, with citation of cases for subsequent investigation, can hardly claim that he gives 

students fall into the habit of reading court cases. There is no better 

example of law in action than a presiding officer’s decision in a case. 
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NB! STUDY: 

Study the following extract from Kok, Nienaber and Viljoen 2 on reading, understanding 

and summarising a court case: Reading and Understanding a Court Case. 

 

ACTIVITY: 

Read the court case that follows the above-mentioned literature and summarise the 

core content of the case. 

 

 

 

 

 

 

 

 

  

                                                 
2  2011:89-103. 
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MINISTER OF SAFETY AND SECURITY AND ANOTHER v GAQA 2002 (1) SACR 
654 (C) 

2002 (1) SACR p654 
Citation  2002 (1) SACR 654 (C) 
Court  Cape Provincial Division 
Judge  Desai J 
Heard  February 7, 2002; February 11, 

2002; February 12, 2002 

Judgment  February 26, 2002 
Counsel  J W Olivier for the applicants. 

J C Marais for the respondent. 

Annotations  Link to Case Annotations 

 
Headnote : Kopnota 
The applicants applied for an order compelling the respondent to submit himself to an operation 
for the removal of a bullet from his  leg. The applicants alleged that they had reason to believe 
that the respondent had been shot and injured in the course of an attempted robbery in which 
two people were killed. The respondent opposed the application. 
 
The Court, taking a purposive approach, held that s 27 of the Criminal Procedure Act 51 of 1977 
which provided for the use of force in order to search a person permitted the granting of the 
order. The Court held furthermore that s 37(1)(c) of the Act which permitted an  official to take 
such steps as he deemed necessary to ascertain whether the body of any person had any 
mark, characteristic or distinguishing feature also permitted the order even though the bullet 
was clearly not such mark, characteristic or distinguishing feature. The Court held that the police 
would be hamstrung in fulfilling their constitutional duty if the order were not granted. The 
application was accordingly granted.  
 
Case Information 
Application for an order compelling the respondent to submit to an operation for the removal of a 
bullet from his leg.  
J W Olivier for the applicants.  
J C Marais for the respondent. Cur adv vult.  
Postea (February 26).  
 
Judgment 
Desai J:  A bullet is lodged in the respondent's leg and the applicants seek the sanction of this 
Court to have the bullet surgically removed for 2002 (1) SACR p655 

DESAI J 
the purpose of ballistic tests. They have reason to believe that the  respondent was shot and 
injured in the course of a botched robbery in which both the victims were killed. The respondent 
resists the application, and the removal of the bullet, on several grounds.  
The circumstances which led to the arrest of the respondent on the charges of murder are set 
out in the affidavit of the second applicant, Inspector Ivan Jacobus van den Heever, who is the  
investigating officer in the case. It appears that Mr Mabona Boesman ('Boesman') was the 
owner of the Helpmekaar Tavern in Khayelitsha, Cape. At about 12:00 on 31 December 2001 
he arrived at the First National Bank at Bellville. He was accompanied by a security guard in his 
employ, one Mr Boxser Bangani ('Bangani'). They were accosted by  two other men and shots 
were fired, resulting in the death of Bangani at the scene and Boesman a short while later at the 
Tygerberg Hospital.  
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Second applicant found R90 000 in cash in the boot of Boesman's car. The money was the 
apparent motive for the attack. An eyewitness told second applicant that one of the assailants 
had been shot and  injured and second applicant also found at the scene a Norico 9 mm pistol 
and an Astra .38 'special' revolver which was licensed in Boesman's name. Barely two days 
later on 2 January 2002, second applicant learnt from an informer that the respondent had been 
involved in the aforementioned incident and had bullet wounds on his thighs. The name of the 
informer is not mentioned as second applicant  believes that the public exposure of his name 
could expose him to serious harm.  
 
In any event, respondent was detained the next morning at New Crossroads, with both his 
thighs bandaged. He indicated to the second applicant that he had been involved in a scuffle at 
the Zama Tavern the previous day when someone interfered with his girlfriend Nosipho and  
that he had been injured with a screwdriver. He also mentioned that he had received medical 
treatment at the G F Jooste Hospital. Second applicant and his colleagues thereafter took the 
respondent to the G F Jooste Hospital. It appeared that the hospital had no record of the 
respondent receiving any treatment. The owner of the Zama Tavern  also denied that the 
incident described by the respondent had taken place the previous day. Furthermore, Nosipho, 
in the respondent's presence, denied that he was her boyfriend and had no knowledge of any 
injuries sustained by him with a screwdriver. Second applicant then arrested the respondent on 
the two murder charges. On 3 January 2002 the respondent was taken to Dr K N L Linda, the 
district surgeon, at Goodwood. As both Dr Linda and the respondent are Xhosa speaking, the 
consultation took place in Xhosa. The respondent reiterated his earlier explanation for his 
injuries and also told Dr Linda that he had been stabbed with a screwdriver. He described how 
he was stabbed in his legs while lying on his stomach. The respondent also told Dr Linda that 
he had been  treated at the G F Jooste Hospital but had not been given either a hospital card or 
a reference number. Dr Linda noted that the respondent's wounds were slightly septic bullet 
wounds which had not been professionally treated. X-rays were taken and the X-ray of the 
respondent's left leg showed a clearly visible bullet. Dr Linda pointed this out to the respondent. 
He did not initially respond. At a  later stage, however, he told Dr Linda that he did not want the 
bullet removed.  
 
The next day the respondent informed the second applicant that he in fact had been shot by an 
unknown person at Guguletu. The incident had not been reported to the police as the person 
who had shot him had apologised. He could not furnish either the name or address of the  
person that had allegedly shot him. The second applicant also arranged for the X-ray to be 
examined by Captain Frans Maritz of the police forensic laboratory. Captain Maritz is of the 
opinion that the bullet visible on the X-ray is either a .38 or a .357 calibre bullet. If the bullet is 
removed from the respondent's leg and made available to him, Captain Maritz is of the opinion 
that he would be able to ascertain if  it was fired from the .38 revolver licensed in the name of 
Boesman. According to second applicant, none of the eyewitnesses are in a position to properly 
identify Boesman and Bangani's assailant or assailants. The only available evidence is the 
bullet which may or may not link the respondent to the murders. An orthopaedic surgeon, Frans 
Steyn, is of the view that the removal of the bullet will be a relatively simple and safe procedure 
under general anaesthetic. In the circumstances, the second applicant has obtained a search 
warrant to secure the bullet but is unable to act in terms thereof without employing reasonable 
force as the respondent refuses to permit the removal of the bullet from his leg. The respondent 
denies that he was involved in the attack upon Boesman and Bangani and alleges that the 
wounds sustained by him are not connected to that incident. He denies that he told second 
applicant that he sustained the injury at the Zama Tavern. He says that he was involved in a 
shooting incident at the Strandfontein beach on 1  January 2002. He was treated at the G F 
Jooste Hospital but does not know whether his friends gave the hospital his correct name. He 
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was drunk and cannot remember much. He admits that Nosipho is in fact not his girlfriend. He 
denies telling Dr Linda that he had been injured with a screwdriver. He alleges that the second 
applicant told Dr Linda that he claimed that he had been injured with a screwdriver. The  
respondent admits telling Dr Linda that he did not want the bullet in his leg to be removed. He 
maintains that this is not a strange request. He was told that the bullet is lodged in his flesh and 
is not endangering any blood vessel or bone structure. It was, he believes, therefore 
unnecessary for the bullet to be removed. He is of the view  that the medical procedure could 
endanger his life and result in pain, suffering and inconvenience. Furthermore, in his 
community, it is not strange for people who had been shot to walk around with the bullet in their 
bodies, especially if it was not life-threatening. He contends that if the relief sought by the 
applicants is granted, his rights in terms of the Constitution would be violated. The specific rights 
which  would be violated are not mentioned by him.  
 
Mr J C Marais, who appeared on behalf of the respondent, vigorously contended that the 
application should fail. Before dealing with the various arguments raised by him, I note that, 
simultaneously with the filing of his heads of argument, an application was made for the striking 
out of certain paragraphs of the affidavits filed by  second applicant. These are the paragraphs 
which relate to the information obtained by the second applicant from the informer. Mr Marais, 
perhaps, inadvertently, did not pursue this application in oral argument but in his heads of 
argument it is simply contended that the paragraphs should be struck out as they are either 
hearsay or irrelevant. The information obtained from the informer may be hearsay, but it is 
neither inadmissible nor irrelevant. Police often  obtain this sort of information which is then 
followed up. In this instance the information led to the respondent and it is his condition and 
conduct which give rise to the reasonable suspicion that he may be involved in the commission 
of the murders being investigated by the second applicant. Mr Marais argued that the applicants 
herein seek final relief and such relief should only be granted if the facts as stated by the 
respondent, together with the admitted facts in the applicant's affidavit, justify such an order 
(see Stellenbosch Farmers' Winery Ltd v Stellenvale Winery (Pty) Ltd 1957 (4) SA 234 (C) at 
235). This general rule is qualified by Corbett J (as he then was) in Plascon-Evans Paints v Van 
Riebeeck Paints 1984 (3) SA 634  (A) at 634H as follows:  
 
 'In certain circumstances the denial by a respondent of facts alleged by the applicant may not 

be such as to raise a real genuine or bona fide dispute of fact.'  
 
Despite respondent's denial, there is in fact no real dispute with  regard to the key aspects of 
this matter. At about the same time as the attacks upon the deceased, the respondent sustained 
a bullet injury. He does not readily admit that he had sustained such an injury. The bullet lodged 
in his leg is possibly from a .38 revolver. One of the deceased had a similar firearm and 
apparently shot his assailant. The respondent is linked to the attack by an informer and he has 
the bullet in his leg. The respondent's denials of what transpired at  Dr Linda's surgery are both 
far-fetched and untenable. The circumstances in which he alleges he was shot are equally far-
fetched. There is also the undisputed evidence of his unprofessionally treated wounds and the 
unconvincing and unverified evidence of treatment at the G F Jooste Hospital. Assuming Mr 
Marais is correct and that the so-called Plascon-Evans rule is applicable for the  purposes of the 
relief sought herein, the applicants have quite clearly made out a case - and a convincing one - 
for final relief.  
 
The next issue raised by Mr Marais, if I understand him correctly, is the following. He contends 
that there is no statutory or common-law authorisation for the relief sought. Section 27 of the 
Criminal Procedure Act 51 of 1977 ('the Act') provides as follows:   
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'The police official who may lawfully search any person may use such force as may be 
reasonable and necessary to overcome any resistance against such force.'  

 
It is apparent from this section that the legislation afforded police officers authority to use any 
reasonable violence to effect the search. The violence itself is not defined. The facts of each 
case  determine the nature of the force required for the search. The purposive approach in 
interpreting s 27 is probably most appropriate (see in this regard Levack and Others v The 
Regional Magistrate, Wynberg and Another 1999 (4) SA 747 (A) at 751). 2002 (1) SACR p658 

Similarly, s 37(1)(c) of the Act permits an official to  take such steps as he may deem necessary 
in order to ascertain whether the body of any person has any mark, characteristic or 
distinguishing feature or shows any condition or appearance. While a bullet is clearly not a 
mark, characteristic or distinguishing feature of the respondent's body, a police officer may 
nevertheless take the  necessary steps to determine whether his body shows the bullet - a 
condition or appearance - which may be linked to Boesman's revolver. I am of the view that both 
the aforementioned sections permit the violence necessary to remove the bullet.  
 
In any event, police are obliged to investigate crimes - in this instance a double murder - in 
terms of s 205(3) of the Constitution of the Republic of South Africa 1996 ('the Constitution') 
and, without  the bullet, they may be hamstrung in fulfilling this constitutional duty.  
 
Finally, Mr Marais argued that the violence envisaged by the applicants would result in several 
constitutionally guaranteed rights being infringed. He contended that every accused has a right 
to a fair trial, which includes the right to be presumed innocent, to  remain silent and not to 
testify during the proceedings. It also includes the right not to be compelled to give self-
incriminating evidence (ss 35(3)(h) and (j) of the Constitution). No further reference was made 
to the presumption of innocence during the course of oral argument and it is unclear as to how 
applicant's proposed conduct would impact upon this right. Mr  Marais referred on a number of 
occasions to the removal of the bullet resulting in the respondent giving self-incriminating 
evidence. Somewhat surprisingly, Mr Marais did not refer to any authorities in this regard and 
did not advance any arguments why I should not regard the bullet as real evidence as opposed 
to the furnishing of oral and testimonial evidence by the accused. In other  words, why I should 
differ from Claasen J in S v Huma and Another 1996 (1) SA 232 (W) at 238A. I elect not to do 
so for the reasons set out in that judgment.  
 
Mr Marais also referred to the other rights which are potentially infringed by the relief sought by 
the applicants. In particular, the right to have one's dignity respected and protected (s  10 of the 
Constitution); the right to freedom and security of the person and to be free from all forms of 
violence (ss 12(1)(c) of the Constitution); the right to bodily and psychological integrity (s 12(2) 
of the Constitution).  
 
The proposed surgical intervention to remove the bullet would undoubtedly be a serious affront 
to the respondent's human dignity and  an act of State-sanctioned violence against his bodily - 
and perhaps also psychological-integrity. The application is unusual, but not without precedent. 
In Winston v Lee 470 US 753 (1985) the United States Supreme Court was confronted with a 
similar problem. An order was sought for the removal of a bullet which could provide evidence of 
the suspect's guilt or innocence in an armed robbery. The  bullet in that case was lodged in the 
suspect's chest and there was some dispute with regard to the medical risks involved. There 
was also, it ultimately appeared, no compelling need for the bullet as there was other evidence 
against the suspect. Concluding that the search was unreasonable in the circumstances, 
Brennan J commented: 2002 (1) SACR p659 
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DESAI J 
 'The reasonableness of surgical intrusions beneath the skin  depends on a case-by-case 

approach in which the individual's interests in privacy and security are weighed against 
society's interests in conducting the procedure. In a given case the question whether the 
community's needs for evidence outweighs the substantial privacy interests at stake is a 
delicate one, admitting of few categorical answers.'  

 
The facts of this case are, of course, very different. There is  little danger of any harm to the 
respondent when the bullet is removed. He contends that the operation could endanger his life 
but there is no medical evidence furnished to support this belief. The orthopaedic surgeon 
states categorically that it would be an uncomplicated procedure. Furthermore, other than the 
bullet there is no other evidence against the respondent. This case also relates to more  serious 
crime - namely, a double murder.  
 
The order sought, as I have already indicated, involves the limitation of rights. Rights are not 
absolute and in terms of the Constitution, more especially s 36(1) thereof, they may be limited if 
the limitation is reasonable and justifiable in an open and democratic society. As stated by 
Brand J (as he then was) in Dotcom Trading  121 (Pty) Ltd t/a Live Africa Network News v The 
Honourable Mr Justice King NO and Others 2000 (4) All SA 128 (C):  
 
 'The application of s 36 involves a process of the weighing up of competing values and 

ultimately an assessment based on proportionality which calls for the balancing of different 
interests.  Inherent in this process of weighing up is that it can only be done on a case-by-
case basis with reference to the facts and circumstances of the particular case.'  

 
Adopting the aforementioned approach, it is apparent that a refusal to assist the applicant in this 
case will result in serious crimes  remaining unsolved, law enforcement stymied and justice 
diminished in the eyes of the public who have a direct and substantial interest in the resolution 
of such crime. Respondent's interests in all the circumstances, are of lesser significance. 
Though the intrusion is substantial, community interests must prevail in this instance.  
In the result I make the following order:  
 
 1. Second applicant, in his capacity as a police official, is entitled to use reasonable force, 

including any necessary surgical procedure performed by duly qualified medical 
doctors and paramedical personnel in consultation with the superintendent of the 
Tygerberg Hospital, to remove the object referred to in the search warrant issued  on 
14 January 2002, a copy whereof is attached to second applicant's supporting affidavit 
marked '7' ('the object') and to seize same in terms of the provisions of s 20 of the 
Criminal Procedure Act.  

 2. The respondent is directed and ordered, within 24 hours of the granting of this order, to 
subject himself to the necessary  surgical procedure for the removal of the object, 
including the furnishing by him of the necessary consent which by law or otherwise 
may be required therefor.  

 3. The Sheriff of the above Honourable Court is hereby directed and ordered to furnish 
the necessary consent on behalf of the respondent 2002 (1) SACR p660 

  should the respondent fail to comply with the  provisions of para [2] above.  
 4. Leave is granted to the applicants to apply to this Court on the same papers, 

supplemented where necessary, for an order in terms whereof respondent be 
committed to prison for such period as this Court may deem fit should he fail or refuse 
to comply with this order set out in para [2] above.  5. Respondent is 
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ordered to pay the costs of this application.  
 
Applicant's Attorney: State Attorney. Respondent's Attorneys: Mathewson Gess Inc.  
 

 

 

LOGICAL REASONING 

 

An inability to engage in logical reasoning in any sphere of the law will result in poor 

legal arguments and deductions, which will of course have a detrimental effect on the 

outcome of a case. Frequently, law students base arguments on emotions. On what 

‘feels’ right or wrong. A chasm then forms between the facts or circumstances of a case 

or matter, and the outcome the student thinks should be achieved. In between these 

two positions should be a strong argument that leads to the outcome, but this is often 

absent.  

 

Mastering the skills of logical reasoning is the best and most effective manner in which 

legal problems can be addressed.  

 

NB! STUDY: 

Study the following extract from Palmer and Crocker 3 on Logical Reasoning Skills, as 

well as the extract from Charrow, Erhardt and Charrow 4. 

 

  

                                                 
3  2011:9-18. 
4  2007:203-214. 
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Notes: 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 
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LEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONS

 

 

At the end of this study unit you must be able to:

 

 Describe what different assessment questions require.

 Answer test and examination questions with success and insight.

 

 

DIFFERENT QUESTIONS, 

 

Assessors do not simply use random verbs in assessments. “Describe” requires a 

different answer from “compare” and “name”. 

 

NB! STUDY: 

Study the following extract from 

examination questions. 

 

 

BIBLIOGRAPHY : 

KOK, A; NIENABER, A and VILJOEN, F

 2011. Skills workbook for law students. 

 

 

 

 

 

 

                                                
1  2011:13-20. 
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LEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONS

At the end of this study unit you must be able to: 

Describe what different assessment questions require. 

Answer test and examination questions with success and insight. 

DIFFERENT QUESTIONS, DIFFERENT ANSWERS  

Assessors do not simply use random verbs in assessments. “Describe” requires a 

different answer from “compare” and “name”.  

Study the following extract from Kok, Nienaber and Viljoen 1 on answering test and 

KOK, A; NIENABER, A and VILJOEN, F 

Skills workbook for law students. 2nd Ed. Claremont:Juta Publishers. 

 

         

LEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONSLEGAL WRITING IN TESTS AND EXAMINATIONS    

Assessors do not simply use random verbs in assessments. “Describe” requires a 

on answering test and 

Ed. Claremont:Juta Publishers.  
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LEGAL WRITING IN ASSESSMENTS  

 

Your legal writing skills should not be turned off just because you are answering 

questions in a test or examination. You will do well to remember the following in tests 

and examinations: 

 

� Rules of clarity, conciseness and engagement apply in assessments too! 

Answers in tests and examinations must be as clear, concise and engaging as 

any of your legal writing products.  

 

� Consider your audience and purpose for writing 

Just as in any legal writing product, write for you audience and write with a 

purpose. Your audience in assessment opportunities are lecturers with the 

objective of determining whether you understand and know the work that has 

been dealt with over the course of a semester.  

 

The purpose of writing will be formulated in accordance with the specific 

question. For example, should the question read: Name the requirements for a 

valid contract, you will probably not be expected to compare legal systems or 

motivate an answer. However, if the question gave you a set of facts and 

requested you to critically evaluate, your answer will most likely aim to persuade 

and you should structure your writing accordingly. 

  

� SPELLING! 

Spelling mistakes in tests and examinations are as unprofessional as it is in 

practice.  

 

� SMS LANGUAGE! 

Avoid using SMS vernacular altogether. You will not obtain marks for answers 

given in SMS language. 
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� Paragraphs, paragraphs, paragraphs 

Frequently, students answer questions in tests in proper paragraphs, but when it 

comes to the examinations, they write one long paragraph. This is unprofessional 

and does very little to ease the sometimes tedious task of marking papers.  

 

� Headings 

Headings, along with proper paragraphing, can give structure to your answers if 

used wisely. 

 

� Repetition does not duplicate marks 

Restating a fact will not win you another mark, even if you reformulated the fact 

into different words. It merely points to the fact that you do not know what the rest 

of the answer entails.  

 

� Logical reasoning 

Some assessment questions will require you to reason. It is not appropriate to 

regurgitate everything that you have memorised on a specific topic. You should 

integrate the knowledge that is required for the answer and exclude that which 

will render your answer excessive.  

 

� 
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